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Classified  By:  Ambassador  Kristie  A.  Kenney,  reasons  1.4  (b)  and  (d) 

IQ.  (C)  Ambassador  on  December  21  discussed  with  President 
Arroyo  latest  developments  in  the  judicial  deliberations  on 
the  custody  issue  involving  Lance  Corporal  Smith, 
underscoring  the  importance  of  living  up  to  the  obligations 
under  the  Visiting  Forces  Agreement.  President  Arroyo 
assured  the  Ambassador  that  the  Philippine  government  was 
"doing  everything  we  can"  to  speed  up  this  process  and  to 
ensure  a quick  and  favorable  decision. 

V2 . (C)  Following  Ambassador's  private  meeting  with 

Executive  Secretary  Ermita  on  December  20  (reftel),  the 
Cabinet  met  to  consider  options  available  to  the  Philippine 
government  to  secure  the  transfer  of  custody  back  to  the  U.S. 
of  LCpl . Smith  in  order  to  uphold  its  commitments  under  the 
VFA.  After  heated  debate,  with  the  National  Security  Advisor 
and  Secretary  of  Interior  and  Local  Government  (whose 
department  oversees  the  police  and  the  prison  system)  pushing 
for  possibly  extralegal  actions  in  defiance  of  the  Regional 
Trial  Court's  order,  the  Cabinet  decided  to  instruct  the 
Solicitor  General  to  work  to  obtain  immediate  and  favorable 
action  by  the  Court  of  Appeals,  or,  if  need  be,  by  the 
Supreme  Court.  There  was  general  concern  that  any  other 
course  of  action  could  backfire  on  obtaining  a favorable 
ruling  and  could  even  more  seriously  jeopardize  the  VFA. 

1[3 . (U)  Later  on  December  20,  after  meeting  with  Embassy's 

Justice  Attache,  the  Philippine  Solicitor  General  filed  a 
"Very  Urgent  Manifestation  and  Motion"  to  the  Court  of 
Appeals,  confirming  that  both  the  U.S.  and  Philippine 
governments,  represented  by  the  Ambassador  and  the  Foreign 
Secretary,  were  in  full  agreement  that  Lance  Corporal  Smith 
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should  be  returned  to  U.S.  military  custody  at  the  U.S. 

Embassy  in  Manila  in  accordance  with  the  VFA.  On  behalf  of 
the  Department  of  Foreign  Affairs,  the  Solicitor  General 
"urgently  and  respectfully"  requested  the  Court  of  Appeals  to 
turn  LCpl.  Smith  over  to  the  U.S>  Embassy  "immediately." 

11_4 . (U)  The  DFA,  working  with  the  Solicitor  General,  is  also 

preparing  additional  comments  to  submit  to  the  Court  of 
Appeals  within  ten  days  on  the  custody  issue  and  on  VFA 
obligations,  should  the  Court  of  Appeals  not  grant  a 
Temporary  Restraining  Order  against  the  December  4 order  of 
custody  by  the  Regional  Trial  Court.  (The  Court  of  Appeals 
has  ruled  against  the  motion  for  a TRO  by  the  attorneys  for 
LCpl.  Smith  but  now  has  the  option  of  responding  to  the 
Solicitor  General's  manifestation.) 

11_5 . (C)  According  to  the  Solicitor  General,  the  government 

will  submit  a motion  in  early  January  to  transfer 
jurisdiction  of  the  case  directly  to  the  Supreme  Court  if  the 


Appeals  Court  has  not  by  then  ruled  favorably  on  the  custody 
issue.  The  Supreme  Court  will  go  back  in  session  in 
mid- January . 
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